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Do extended legal rights for individuals optimize resistance to
inequalities and promote social justice? Rights-based approaches have
gained ground globally, also in the Nordic countries noting a shift from
political programmes on general welfare to individual legal rights and
anti-discrimination provisions. The shift has taken place in a time when
ambitions to create equal opportunities in society debilitates. The trend,
captured with the concept ‘rightification’, relates to a general Neo-liberal
transformation. In a Nordic context, this transformation brings with it
ambiguous out-comes: it leads to an individualisation of rights, a
fragmentation of rights and to a disciplinary function of rights. Social
needs are ‘framed’ as rights, individual rights replace political
programmes and solutions. We argue that the traditional Nordic model,
a perspective that understands individuals in social context and that
context as inherently constituted by relations of power, (still) offers
additional value to the rights-based approach.
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1.Introduction and background

The backdrop of this article is the ongoing ideological transformation taking
place in Sweden, from a universal and redistributive welfare model towards a
neoliberal model characterised by marketisation and privatisation of welfare
services. Legally, this means a strengthening of individual rights at the expense
of universal welfare legislation with redistributive ambitions. The strengthening
of individual rights is addressed by the concept of a rights-based approach. In a
Swedish context such an approach can be contrasted to a reform-based approach.
Each type of approaches aims to achieve social justice. However, in the Swedish
context there is a risk with a rights-based approach: such an approach might
lead to increased social inequalities and injustices. Strengthening individual
rights as a mechanism to achieve social justice is a double-edged sword. Rather
than using legal rights as a means of welfare, Sweden, as well as the other Nordic
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countries, have a long tradition based on political programmes for general and
collective welfare within what is often called the Nordic model or, as termed in
this article, a reform-based approach.

The aim of this article is to discuss whether a strengthened rights-based
discourse offers a way to resist different types of increasing social inequalities
and political injustices in the context of a weakened redistributive welfare state.
This article raises the question of whether extended legal rights for individuals
are appropriate instruments to address the range of inequalities that dominate
current Swedish society, and to counteract social inequalities and promote
social justice on a larger scale.

We begin with a short background about the transformation of the Nordic
model. The next section identifies various framings of social justice, the rights-
based approach and, in an international setting, the contrasting charity-based
approach. The reform-based approach is a third alternative, anchored in the
Nordic welfare model and now exposed to change. With these sections as
background, we introduce the concept of rightification (developed by Gustafsson
2018) to address the shift from primarily political solutions to legal rights
assertion. The emergence of a rightification process entails some ambiguous
outcomes, such as an individualisation of rights, a fragmentation of rights and a
disciplinary function of rights, all of which are explained in detail below. We will
also relate the concept of rightification to theories of post-politics to explain the
new role of (social) rights. We will thereafter apply the concepts, using three
examples: elder care, disability legislation and anti-discrimination legislation,
and analyse the ongoing transformation of a strengthened rights discourse in
the legal context. Finally, we conclude with relating legal rights to a broader
context of ‘the political’. We argue that there are more productive ways to
address social (in)justice than with a regime of strengthened individual rights.

1.1 Transformation and changes

The Nordic model is a well-known label in many areas (The Nordic Branding
Project 2022). It signifies an extensive and universal welfare state model and it
emerged in close connection with social democracy (Esping-Andersen 1990;
Bergquist et al. 1999; Fritzell et al. 2001). Rather than using legal rights as a
means of welfare, the Nordic countries have a long tradition based on political
programmes for general and collective welfare, within the Nordic model. Such
an approach to combat social inequalities and injustice is in this article
articulated as a reform-based approach.

The traditional Nordic model has been challenged, both ideologically and in
practice, by recent legal transformations of various kinds, including new
legislative directions. The universalism and equalisation ambitions that
characterised the post-war Nordic model (Stendahl 2016) have been challenged
and questioned on economic and ideological grounds. The transformation has
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been ongoing since the rise of neoliberalism in the 1990s (Rothstein and Vahlne
Westerhdll 2005), but visible effects have intensified in recent years.

These transformations have been widely addressed and related to various
aspects at both conceptual and practical levels, at different stages and in
different places. We will in section 4 below give some examples relevant to this
context. The ideological shift towards neoliberalism involves a rapid process of
marketisation combined with new ways of organising services, New Public
Management (NPM). Neoliberalism is also characterised by a high degree of
individualisation (Brodie 2007), needs-tested services, contracts between
individuals and organisations, and goal-oriented regulation combined with
subsequent control measurements. The changes have been evident in the
education system (Dovemark et al. 2018; Novak and Gustafsson 2020) and in
healthcare (Katzin 2020; Angelis and Jordahl, 2014). Management through goals
and decentralisation is supposed to lead to less detailed micromanagement, but
there have been critical voices arguing that the result has been the opposite
(SOU 2019:43).

The shift comes also with increased privatisation of publicly funded welfare
services in Sweden and other Nordic countries. The welfare sector increasingly
follows market rationality, despite signs of increased inequality because of, for
example, the introduction of a freedom of choice model (Hartman 2011). The
increase in inequality in Sweden between 1985 and the early 2010s was the
largest among all OECD countries, although these countries still belong to the
group of the most equal ones (OECD 2015). Despite strong overall income
growth in 2021, income inequality increased significantly (SCB 2021). The
growth of injustices and inequalities are worrying features in the Nordic context,
given the area’s strong ideological commitment to equality (Pylkkdnen 2009).
The Nordic countries have long viewed justice in terms of equal outcomes and
mandatory political and legal measures (Svensson & Gunnarsson 2018).

This transformation reflects not only a significant economisation and
marketisation of the welfare sector, but also similar trends in terms of
democracy and its preconditions (see e.g. Brown 2015 for a similar analysis from
an American perspective). Thus, the dismantling of democracy is notable also in
Nordic legal and political landscapes. Indeed, the very idea of democracy is being
transformed: a transition from deliberative participatory democracy to distinct
electoral democracy has already taken place (Alund et al. 2017). According to
Brown, law in this transformation becomes a means to economise new spheres
and practices, and functions as a medium to spread neoliberal rationality beyond
the economic sphere, including to constitutive elements of democratic life itself
(Brown 2015). This indicates a change of the expectations for the state, from an
active welfare state to a passive state whose primary function is to ensure
individual rights (Kenyon et al. 2017). Citizens are recast as consumers who
freely choose welfare goods in a free market (Edstrom et al. 2016; Lewis 2013;
Bauman 1998).
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The changes described above are part of an ongoing transformation. This
means that there are still elements of the Nordic welfare model left. And the
model as a brand and idea is still very much alive (The Nordic Branding Project
2022). But the gap between the expectations of the welfare state and what this
transforming version of the state delivers is increasing. The examples we discuss
later in this article illustrate some of the more apparent changes that have
occurred and are occurring.

1.2 New Contexts

The question of whether individual rights are appropriate to address inequality
and injustice is both justified and reasonable, as various rights-based discourses
on social justice have gained ground in Nordic countries (cf. Vik et al. 2018;
Kotkas and Veitch 2017; Svensson 2020a), as well as at the global level
(Cornwall and Nyamu-Nusembi 2004; Uvin 2010; Banakar 2010a and 2010b,
and, from another perspective Moyn 2018). Due to the increasing dominance of
rights-based discourse among EU membership, the Nordic countries have
witnessed a shift in focus from political programmes for general welfare to an
assertion of individual legal rights (Rothstein and Vahlne Westerhall 2005). This
is captured, inter alia, by the concept of access to justice (Lucy 2020; Letto-
Vanamo 2017; Pylkkdnen 2007; Cappelletti and Garth 1978) together with a
strong emphasis on anti-discrimination policies (Hellum et al. 2023). This
change occurs in parallel with a decrease in political ambitions to create and
maintain equal opportunities in society which goes beyond mere economic
equality (Flood, Nordblom and Waldenstrém 2013).

Rights-based discourses are evolving while attention to larger societal and
political measures, generally considered more effective in addressing social
justice, is increasingly sidelined (Hellum et al. 2023; Pylkkdnen 2009). A rights-
based approach certainly reflects international human rights standards that aim
to counter discriminatory practices and prevent unfair power distribution. But
the primary focus of this approach is nonetheless on empowering the individual,
i.e. the singular individual. This sends a clear signal that the freedom to make
choices and the responsibility to realise oneself lies solely with the individual
alone. Thus, it is implied that the choices made by the individual are his or her
own responsibility. This assumption reflects the strong individual character of
recent rights-based discourse.

In the Nordic context this is clearly a challenge to the “strong tradition of
turning to parliament to solve societal problems” (Bailliet 2016; see also
Rothstein and Vahlne Westerhall 2005). Despite this tradition, social needs now
tend to be increasingly articulated or framed as rights. It is questionable whether
individual rights can replace or counteract a weakening of trust in political
programmes and solutions, and whether substantive social policy issues can be
resolved in courts characterised by a deeply formalistic legal culture.
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The strengthening of individual rights is thus a double-edged sword in a legal
culture that has traditionally been characterised by legislative action rather than
reliance on the judiciary. (Sunde 2021).

2. Framing social justice

In this section, we will briefly identify three ways of approaching social
(in)justice. All are present in the dominant discourse and form the comparative
basis for this study. These approaches are theoretically constructed, but reflect
particular political discourses and sociological conditions, and are used in
different contexts. As theoretical constructs, they are distinct, but as political
and sociological approaches they overlap and coexist. They are labelled as
follows: (1) the rights-based approach; (2) the charity-based approach; and (3)
the reform-based approach or the traditional Nordic model. In international
research, the first two options are widely referenced (e.g. Johnstone and
Amundadéttir 2013; Uvin 2004) and often implicitly regarded as the only
available options, each in tension with each other. The charity-based approach
is sometimes also described as the welfare-based model (Johnstone and
Amundadéttir 2013), which is confusing due to the different character of this
model as compared to the Nordic welfare model, or, as we call it here, the
reform-based approach. Arguments from the rights-based approach often
challenge the charity-based approach, arguing that a model based solely on
charity may violate the dignity of the individual. Far from being acknowledged
in standard international discussion, the Nordic model is different from both the
rights-based and the charity-based approach. We will take a closer look at the
three approaches, analyse their ideological context and contrast them to each
other.

2.1 Three approaches

The rights-based approach’® argues that social justice and rights are based on
legal obligations (Cornwall and Nyamu-Nusembi 2004; Uvin 2010; Banakar
2010a, 2010b; Moyn 2018; Kotkas and Veitch 2017; Svensson 2020a). Rights
are transferred to the individual and perceived as an instrument that promotes
freedom of choice and self-realisation. For a neoliberal rights proponent, the
responsibility for the fulfilment of rights rests with the individual alone.
Especially in the case of legally protected rights, the burden is on individuals to
go to court and effectively enforce their rights. The court system thus has an
important role in enforcing the rights of individuals. Rights are usually
understood as negative or positive, depending on different views on the role of
the state to simply refrain from interfering with or to actively promote rights
(Kenyon 2021). While this liberal rights system includes obligations,
inequalities and vulnerabilities, and aims to address discriminatory practices

3 In fact, there are several different rights-based approaches, but we choose not to distinguish or elaborate
on them in this text.
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and unfair power distributions, its main focus is nevertheless to legally
empower individuals as rights holders and to hold accountable the parties on
whom the corresponding obligations rest, such as the state but also private,
semi-private or semi-state actors, that in fact and in real life blurs the line of
liability. (see e.g. ENNHRI 2022).

The charity-based approach, sometimes referred to as welfare or needs-based
approach (Uvin 2004), is differently informed. When welfare solutions are based
on charity, they are often seen as disrespectful of the individual (Uvin 2004),
sometimes even offensive. Such a model, which views charity as selective,
dependent on the generosity of others and not linked to entitlements, increases
the administrative and discretionary powers of the state. It imposes no
enforceable obligations on the state, and is also discrediting to the individual
(Johnstone and Amundadottir 2013; Uvin 2004). In the Nordic context, this
model has been explicitly rejected, and, indeed, one of the rationalities in
building the Nordic welfare state was to avoid a (historical) model based on
charity (von Essen 2019), relying on a private civil society, or resting on
religious communities or the church. This does not mean that charity does not
exist in the Nordic countries. Especially during the 2015 refugee crisis, civil
society contributions were crucial (Térngren et al. 2018; Idestrém and Linde
2019). However, in a Nordic context, the charity-based approach is very
different from a welfare-based model, with the latter characterising a
universalist welfare state. That is, charity is not the primary means for
addressing welfare and inequality.

The Nordic model, or the reform-based approach, relies on social-democratic
welfare principles (Esping-Andersen 1990). It is characterised by economic and
social policy reforms aimed at equality, based on universal tax-financed welfare
measures, a unionised workforce, collective bargaining systems, an extensive
public sector and an ambitious gender equality policy (Rothstein and Vahlne
Westerhdll 2005). The model uses a concept of social citizenship that
emphasises solidarity, responsibility and active participation (Pylkkdnen 2009;
Lister 2003; Fraser and Gordon 1992). Although this model has been relatively
successful in its equalisation ambitions, it has been criticised for being
paternalistic (Martinsson et al. 2017).

The Nordic model may become more comprehensible to a wider international
audience when it is shown to resonate with the work of the American political
theorists Nancy Fraser and Iris Marion Young. Nancy Fraser uses similar
concepts of social justice as something more than just guaranteeing legal
individual rights (Fraser and Honneth 2003). Fraser argues that justice has three
dimensions: recognition, redistribution and participation. If, in the ‘glory days’
of the construction of the universal welfare model, Nordic society emphasised
‘redistribution’ through extensive tax revenues and a participatory democratic
model (SOU 2000:1), the value of ‘recognition’ has come onto the scene more
recently. Recognition means that the state identifies and respects marginalised
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groups. It is an important objective for traditionally marginalised identity
groups in their struggle against discrimination and neglect. However, individual
discrimination provisions overseen by an authority that has no legal obligation
or practical ability to proactively investigate all complaints is hardly sufficient
to dismantle historical patterns of inequality. Moreover, the scope for courts to
enforce rights in this model is rather limited. Fraser's theory combines the
aspects we identify as important in the search for social justice. Iris Marion
Young has developed an account of justice that brought together her
theorization of structure with her concern to respond to contemporary claims
of injustice (Young 2021). This understanding of injustice as something
impregnated in the organisation of society and as structural is a characteristic
of the Nordic model. Young’s rejection of or disinterest in general abstract
theories of justice is something that also characterises proponents of the Nordic
model.

2.2 The path towards rights

The rights-based approach has become a dominant discourse, both as a general
social discourse and as a specific legal approach (Banakar 2010b). As already
mentioned, it is often contrasted with the negatively perceived charity-based
approach as the only alternative. This construction of only two possible options
excludes other options, such as the reform-based or Nordic approach. And, when
presented as the only possible choices, the rights-based and the charity-based
approaches tend to go hand in hand with neoliberalism. We claim that there is
an urgent need to critically analyse neoliberalism’s transformations at the
systemic level. In the international context, it has also been argued that the
rights-based approach and its assumptions clearly need to be scrutinised to a
greater extent than before (Miller and Redhead 2019). Neoliberalism is often
criticised for assuming people are strictly autonomous, capable of making
informed free choices, and also for neglecting power differences related to such
dynamics as gender, ethnicity and class (Olsen 2011; Schwartzman 1999). This
critique is emphasised at a time when the dominance of neoliberal ideology has
far-reaching consequences (Brown 2015), not least of which is the dismantling
of the welfare state and its equalising ambitions based on economic
redistribution. In addition to an emphasis on individual rights, neoliberalism
naturally encourages private actors and assumes that non-profit welfare
support is provided by civil society, rather than by the state.

The rights-based approach has increasingly gained ground in the Nordic
context (Banakar 2010a; Svensson 2020a). Nordic societies have, at least until
recently, placed more emphasis on mutual solidarity and responsibility than
societies with liberal traditions, that is, Nordic societies are traditionally more
receptive to a discourse of responsibility as opposed to a discourse of rights
(Nousiainen 2001). However, due to the influence of the global human rights
discourse and EU membership, the focus in Nordic countries has shifted from
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political programmes with general measures to assertion of individual legal
rights, with an emphasis on access to justice (see e.g. Lucy 2020; Letto-Vanamo
2017; Cappelletti and Garth 1978), and anti-discrimination provisions. The
Nordic reform-based approach considers law and legislation as tools to achieve
certain policy goals (to “put life in order”, in Hirdman's words in 2018). This
approach has been seen as “women-friendly” (Hernes 1987) or as promoting
gender equality, but has also been criticised for being nationalistic and assuming
homogeneity (Martinsson et. al. 2017; Giritli Nygren et al. 2018). Regardless, the
rights-based approach has increasingly weakened the dominance of the reform-
based approach. The spread of the rights-based approach is linked to
transformations of a more general nature.

We now turn to the legal arena where the transformations resulting from this
ideological shift have catalysed the emergence of a legal and a social culture of
rights, i.e. a “rightification” (Gustafsson 2018).

3. Rightification

3.1 The emergence of a rights-based discourse

The granting and strengthening of legal rights generally carry positive
connotations, as they are intended to promote the legal position of weaker
groups and have potential conflict resolution effects. In contrast to pre-welfare
state rights that favoured established positions, modern welfare rights aim to
provide increased opportunities to secure groups or individuals in an essentially
equal situation. Rights are often used to strengthen other legislative approaches
that are not always sufficient and to complement key policy areas such as
gender, environment, climate and integration. The emergence of positive social
rights and general welfare rights are examples of strengthening functions
related to economic and political governance. The different ideological versions
of rights readily come to mind here - such as the well-known relationship
between social rights and political rights, and the difference between positive
and negative liberal rights (cf. Bobbio 1996; Waldron 1985; Wellman 1997) -
but they are not in themselves the primary focus of our analysis.* Rather, we

4 On this matter see e.g. H. Gustafsson “Taking Social Rights Seriously (I)” and “Taking Social Rights
Seriously (II)”, from 2005 and 2007 respectively. Furthermore, we do not intend to duplicate, in this
essay, the well-known theoretical “rule and rights skepticism” of the Scandinavian and American legal
realists. And to be even more precise, this is not an essay that deals with the moral justification of rights,
nor does it seek the proper definitions and legitimization of rights. And it does not actually concern itself
with the critical legal studies approach to and critique of rights in general as part of a liberal paradigm
(although of course true to some extent) and therefore politically oppressive or invalid from a radical
point of view. On this strand of arguments see of course C. Douzinas seminal work (2000) and C.
Douzinas and C. Gearty (2014).

Rather, in this text we focus on the functions and effects of rights in a specific context, which has
changed as we describe above.
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focus on analysis of the possible limitations of fragile and precarious welfare
rights in the context of neoliberalism.

An increased focus on rights represents a shift, as more social, economic,
political and administrative problems receive rights-based solutions. This is
usually formulated as a ‘right’ to fresh air, healthcare and education, housing and
work, health and livelihood to achieve a reasonable standard of living. However,
the discourse shift from general welfare policies to individual rights entails that
rights become the interpretative framework through which social problems and
areas are understood and resolved. As interests and needs come to be defined
as legal rights, the courts will necessarily play a significant role in guaranteeing
them through judicial proceedings. While there have undoubtedly been
historical advantages to this type of judicial procedure, it is problematic when
rights discursively dominate and even replace the redistributive policies or care-
centred functions of the welfare state typified by the Nordic model.

[t is clear that rights discourse has also claimed a public space in the legal
field, specifically a foothold in legal discussions. It seems apt to term this shift of
discourse as a “rightification” where the emphasis is on rights rather than rules
and regulations. We use the concept of rightification to encapsulate and
conceptualise a transition, described above, where a general discourse of rights
is emerging, but, secondly, also a process where political and economic solutions
are translated into a terminology of (legal or moral) rights. Finally, the concept
of ‘rightification’ aims to draw attention to the fact that unforeseen effects and
negative outcomes of an intuitively important rights-based discourse may be
incorporated into legislation with consequences for the application of the law.

The concept of rightification might seem similar to, and close to the concept
of juridification. But there is a key distinction. The discussion on ‘juridification’
has gone through several waves. The first wave, originating with Max Weber
(see Teubner 1987) focused on the shift from formalisation to materialisation of
law as a piece of the process of modernisation of liberal democracy and
modernist legal development in the early 20th century. The second wave is
based on Gunther Teubner's understanding of juridification as the legal
expansion of welfare state legislation, resulting in so-called over-regulation in
the 1970s. In particular, this has been called the juridification of social spheres
(Teubner 1987), or, in Habermas' words, the colonisation of the lifeworld. This
trend, which was the subject of an intense socio-legal debate in the early 1980s,
is aimed at overcoming regulatory dilemmas, for example, how hitherto
unregulated areas of society are ‘invaded’ by (welfare) legislation, leading to
subsequent steering deficits in governing these areas by the rationale of the
public sector and through state control and supervision.

Neither the first nor the second wave of juridification places any particular
emphasis on rights. Rather, the outcome, initiated by Teubner's theory of
‘reflexive law’ (1983), quickly shifted to deregulation, decentralisation and self-
regulation alongside the growing idea of market-oriented mechanisms for
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welfare systems. However, together with the rapid neoliberal global economic
change and the so-called restructuring of the public welfare sector in the 1990s,
the emergence of a strengthened discourse of individual rights emerged at the
beginning of the millennium.

In this way, the rightification process could be described as a third wave of
juridification, which in the current post-political state in part constituting the
post-welfare situation. However, when different challenging societal situations
are described and subjected to different solutions, it becomes clear that what is
at stake is not a shift in justifications for juridification such as the necessity of
expanded legislative regulations but, rather, a clear discursive shift to rights,
that is, a process of rightification.

Rightification thus refers to the increasing tendency in politics to frame social,
economic, political and administrative circumstances using a rights-focused
terminology. It also implies an over-optimistic view that problematic
circumstances can be resolved, or at least managed effectively, by a simple legal
transformation of circumstances into rights issues. Rights have emerged as tools
for resolving issues that are, in fact, genuinely political. Rights are increasingly
expanded to address socio-political problems with the risk that rights are given
responsibility for a greater socio-political burden than they can fulfil. They are
overloaded with capabilities they do not possess and societal expectations they
cannot meet.

However, we would like to emphasise that rights and, in particular, social
rights have been of great importance in ensuring basic levels of social security
and a minimum standard of social well-being, as well as providing access to
social equality at multiple levels. Consequently, rights have been effective tools
for social empowerment. The emphasis on social rights has been described from
aliberal perspective as a profound infringement of traditional negative or liberal
rights, but, in fact, collective social rights have largely been implemented in
parallel with these rights, without overshadowing them. Nevertheless, a focus
on purely formal individual rights - as in the case of negative liberal rights - is
not persuasively a constructive route compared to a reform-based welfare
agenda. Rights must be underpinned by substantial material preconditions, such
as political commitments to social justice and economic resources, both of which
are essential to make rights meaningful for individuals in need. Without this
back-up, the mere quantity of rights does not in itself solidify their
implementation. In fact, several negative shortcomings can be detected as the
result of an over-emphasis of rights.

The idea that social (mis)conditions can be effectively addressed through a
allocation of legal rights highlights disadvantages of rightification. Three
negative effects feature in the process of rightification.’

> On thoughts on similar effects of the rights discourse, see e.g. Rua Wall (2014), Golder (2015),
Douzinas (2019) and Christodoulidis (2021).
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- First, individualisation through rights implies that collective needs and
interests are solely meaningful at the level of the individual rights holder. When
he or she receives a theoretically enforceable right, it is assumed that the
underlying need is thereby fully met by the state, authorities and the
municipalities. This clearly is not often the case. Instead, the issue is shifted to
the legal arena: the right holder is expected to realise his or her right through a
court. This means that the individual is given individual rights, to be activated
by the individual. The burden of proof is thus on the individual. The person is
assumed to be an autonomous legal subject, with the capacity to assert rights
through legal process.

- Secondly, fragmentation by rights means that complex needs, interests and
relationships are turned into narrow formal rights that fail to ensure an overall
holistic view of the person's needs and specific conditions. The individual's
situation becomes regulated, generalized and restricted in detail by different
rights, losing sight of the broader evaluation of his or her needs.

- Finally, disciplining by rights means that the determination and delimitation
of social needs are disciplined in a particular discursive understanding
dominated by legal rights, i.e. a 'reframing’ of needs into rights. Rights can, of
course be genuinely constructive, but there is also a risk that they will be used
in an opposite - almost repressive - way, against the self-interest of the rights
holder. The distribution of rights may, in theory, favour the interests and needs
of the right holder, but not in the way the right holder wants.

In general terms, rights can, on the one hand, be seen as positive and proactive
legal constructs that provide for accountability, clarify the responsibilities of the
state and provide legal entitlements. On the other hand, rights can be described
as constructs that respond only to a violation or offence, necessarily triggered
by the individual's reaction and thus dependent on the individual's own
responsibility to act.

In a balancing of interests, those who can claim a right are usually in a more
favourable position, but, as more and more groups are granted (incompatible)
rights, rights may also result in a conflict-driving effect. Overall, rather than
helping to resolve conflicts, rights can create or even intensify conflicts,
triggering a need for increased monitoring and intensified control. A well-known
consequence of the contemporary ideology of NPM is that new governance
structures thrive and evolve, with effects on rights. When social needs are
anchored in a legal discourse of rights, the rights themselves are subject to a
cost-limitation of the legal qualifications and control mechanisms or monitoring
of governance structures. Rights are at risk of becoming subjected to the
‘ideology of the measurable’ (Bornemark 2018), i.e. the needs-based content is
assessed in terms of what can be measured, such as economic units, or, in other
words, cost-benefit analyses, or a shift of emphasis to formal due process
procedures. The broader nuances and context of welfare concerns are lost in the
reductive logic of such economic or process-based measurements. On the one

11
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hand rights are the means to achieve individual liberty, but in the hands of the
market they are legitimately narrowed down in terms of promoting economic
efficiency. Rights become tokens in a game where the private market sets the
price and controls the cost of them.

An important additional problem lies in how the public sector has changed by
way of privatization trends: an increasing share of welfare is run by the private
sector, often with the assistance of civil society. New alliances are managed
through PPP (Public Private Partnerships) and VSOPP (Voluntary Sector
Organisation Public Partnership). In the conventional sense, positive social
rights and negative liberal rights are historically formulated in an environment
that focused exclusively on the relationship between the state and the
individual. This idea lives on in socio-legal theory and in discussions about the
welfare state. However, social rights now must be placed in a broader context of
these partnership that assign key roles to the private sector of the market and
the nonprofit sector of civil society (Gustafsson 2018). The welfare state has
delegated the provision of welfare services to profit-making and/or
nongovernmental actors reflecting a shift from political constitutionalism to
market constitutionalism (see Christodoulidis 2021). Rights - regardless of value
and theoretical designation - must be seen in this context.

A specific result of the fragmentation of rights is that obligations of the
welfare state are spread across different sectors and fragmented by
accountability mechanisms across unclear spheres and actors with unclear
obligations. Thus, there is also a corresponding fragmentation of
responsibilities. The question of responsibility is displaced and blurred.
Rightification both reflects and creates new constellations concerning the
organisation of welfare and the structural transformations of the welfare state.
This ideological discourse change follows from various contemporary rights
discourses and ideas originating from an increasingly prominent
constitutionalism of rights.

3.2 The post-political condition
In the following we consider the changing role of politics often been discussed
in terms of post-politics (Swyngedouw and Wilson 2014) and post-democracy
(Crouch 2005). This concept describes the consensus politics developed, it is
argued, within the framework of the global market economy and liberal
democracy that has become dominant since the 1990s which saw the fall of the
Soviet Union and the Berlin Wall, for example. The ‘post-political state’ refers to
a situation where traditional political ideologies are weakened, blurred and
where politics becomes pragmatic, technocratic, policy oriented and
administratively focused.

The political scientist and political theorist Chantal Mouffe, in her significant
book On the Political (2005), distinguishes between politics and the political. The
former refers to the set of practices and institutions through which order is
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created and human coexistence is organised in the conflictual context of the
political. In short, the term references various political bodies, parties,
organisations and democratic institutions. By the term political she means the
dimension of antagonism that is constitutive of society, that is, the core of power
and conflict.

Mouffe’s analysis of today’s post-political condition is that any engagement
with controversial and hard-to-manage political contradictions and
disagreements are cut off by the established politics. There is a shift from the
political to an established uncontroversial politics that increasingly seeks broad
consensus solutions and avoids polarisation by casting a narrow band of
assumed plausible alternatives. Behind this state of affairs lies an inability to
recognise the political dimension, and this inability to think politically is,
according to Mouffe, due to the undisputed hegemony of liberalism. The global
market economy is assumed to be an undeniable fact, with no plausible political
alternatives.

The shift away from the political is often understood as a primary shift to the
market, to new administrative governance structures managing technical details
of efficiency, and to the moral sphere (often defined as ‘us’ versus ‘them’,
opening for populist parties of right-wing nationalism). This shift is, according
to Moulffe, a result of the politics itself displacing the political antagonistic
dimension into other areas, paradoxically pushing away the political from the
domain of politics, where it should belong. This is due partly to the globally
dominant neoliberal worldview that seem to permeate and affect all areas of our
social life.

As politics withdraws from the political the void left is not only pushed into
populist morality, administration and the market economy, but also into law, we
claim.® This legal void has been filled by rightification. Conflicts are expected to
be handled by the individual, right holders contest other right holders. In this
sense, the discourse of rights or rightification diverts focus from the political,
and the discourse around social problems will instead be dominated by the
concept of rights and how rights should solve the individual’s particular
problems. Attention shifts from systemic, larger distributional questions,
different conceptualizations of the state and society to the legal rights-based
discourse in support for neo-liberal marketisation and privatisation of the public
sector. In a similar way, Samuel Moyn (2018) has noticed the new setting of
“human rights in the neoliberal maelstrom” on a global scale alongside the
demise of socialism.”

® This theme is further developed in Gustafsson (2018: 59-64).

" Moyn is fundamentally interested in the phenomenon of the last thirty years in which the discourse of
human rights has grown and consolidated alongside the global market fundamentalism of the neoliberal
hegemony. And, says Moyn, instead of human rights being a challenge, “neoliberalism has changed the
world, while the human rights movement has posed no threat to it” (2018: 216), and — even — “human
rights have been the signature morality of a neoliberal age because they merely call for it to be more
humane” (2018: 217).
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Rightification - both as a human rights discourse consonant with global
neoliberalism and as a more restrictive sense of welfare rights - fits within
theories of post-politics in order to explain the new role of (social) rights. An
evaluation of legal reforms, whether they weaken or strengthen social rights,
should take into account this new social context, as it challenges the core values
of the traditional welfare state. Thus, discourses and legislation shifting from the
Nordic welfare reform-based model to the rights-based approach are best
understood as consequences of the post-political condition.

4. Examples of rightification

In moving from a general level of trends and movements within the political
discourse regime affecting the legal domain to a couple of examples in this
section, the reader should bear in mind that the specific context pictured here is
Nordic welfare states and, in particular, Nordic welfare legislation grappling
with increasing pressure to implement rights. Our examples are from Sweden, a
country where the transformation of the public sector has been unusually rapid
with far-reaching consequences. The following sheds light on the arguments
proposed above, and we will highlight some examples of social relations and
interpersonal contexts that are particularly sensitive to rightification trends.

4.1 Elder care services

The population in most countries in the world is growing older. In 2020 2,6
million out of 10,5 million people in Sweden were over 60 years, and the group
over 90 years old has increased the most (it has been more than doubled in the
last 50 years; Statistics Sweden 2022). Ageing is not equal, various factors
impact individual health and need for care (Socialstyrelsen 2023).
Municipalities are obliged to offer various forms of elder care, basically home
care and short-time or long-time elder care housing. The system of elder care
has in Sweden been transformed several times, from poverty relief to public
elder care housing, and from a service within the publicly funded welfare system
to a right to choose between public and private providers within a free-choice
system (however still mainly publicly funded). The monitoring of elder care has
increasingly come to be characterised by NPM, bringing governing models from
the private sector into the provision of services and combining public financing
with private delivery to the sector (Anttonen and Karsio 2017; Katzin 2020;
Hoppania et al. 2022). State regulation is goal-oriented, combined with follow-
up controls (Svensson and Valokivi 2023).

Municipal actors decide whether an older person should be given a place at
special elder care housing. In 2022 almost 30 % of the municipalities had
inadequate numbers of such places. The average waiting time to receive care at
a special elder care housing was in 2022 more than 50 days, more for women
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than men. The fee for the accommodation varies extensively, depending on the
municipality in which the care recipient lives and resides (Socialstyrelsen 2023).

Elder care models that emphasise individual choice were introduced in
Sweden in 2008, allowing private pro-profit enterprises to provide elder care
services through a strict regulation of public procurement procedures.
Municipalities decide whether a choice system is to be introduced. Since the
introduction of the choice system, municipal take up of this option gradually
increased. In 2023 municipalities, regions and the state together offered
approximately 450 services. Municipalities offered most of them, mainly within
the sector of services in the home (Upphandlingsmyndigheten [The National
Agency for Public Procurement] 2023). These systems emphasise the
importance of individuals’ abilities to make informed choices. Yet, older adults
can have limited ability to access information, depending on such things as
health, education, language skills, and assistance from relatives. If so, this might
mean a risk of increased inequalities among older adults with care needs. In the
Nordic countries, such inequality risks are in stark contrast to former universal
equal access to care services (Erlandsson et al. 2022). What is more, the
introduction of the pro-profit choice model has become the dominant value.

The older person can, if the municipality has introduced the choice system,
choose between various service providers. The choice can, as indicated above,
be variously conscious. But the municipality has no obligation to fulfil the wishes
of an older person. The choice system therefore has been criticised as
inappropriate for older persons, but a system which allows private enterprises
and thus marketization can result in increased inequalities (Katzin 2014;
Szebehely and Meagher 2018; Katzin 2020). Simply put, regional differences and
diversification in service supply across municipalities and regions increase the
risk of inequalities in accessing adequate care services (Svensson and Valokivi
2023).

The Health and Social Care Inspectorate (IVO) agency supervises both public
and private elder care services. Individuals have the right to make complaints to
IVO. However, IVO has no obligation to act on a complaint. A limited study of IVO
data shows that the trust-based management system does not guarantee
response to complaints; what is obvious is that the level of administration
increases (SOU 2019:43). The complaints may lead to supervision (a controlling
function). Yet, whether a supervision is initiated is based on the authority’s own
discretion (Svensson and Valokivi 2023). Thus, the right for individuals to
complain is not mirrored by an obligation to investigate or to respond at all. This
might be described as formal, but not substantive, access to justice.

Moreover, elder care service has been fragmented in several other aspects.
The providers of various elder care services have increased. For example, in
2022, a care recipient taker of home service on average met 16 persons during
a fortnight and a high degree of the employees have temporary positions
(Socialstyrelsen 2023). Depending on in which municipality a care recipient
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lives and resides in, the options and fees vary, as does accessibility. Assessment
of care needs is also fragmented as a consequence of the division between
various care services. In all, the social needs of elder care are turned into quasi-
rights, illusionary rights that are not counteracted by obligations to meet the
demands (Gustafsson 2018; Vahlne Westerhall 2002).

4.2 Disabilities and rights

Another visible pattern of rightification is exemplified by the Swedish Act
Concerning Support and Service for Persons with Certain Functional Impairments
[Swedish abbr. LSS]. Enacted in 1994, the Act, seeks to provide disabled people
with assistance in various forms, for example, aid resources, rehabilitation,
services, contact persons, and special housing facilities (9 §). Under previous
legislation, welfare goods were publicly provided but such provision was
inadequate. It was evident that acknowledged needs were neglected and
decisions delayed by municipalities due to lack of resources etc. It became
necessary to introduce individual social rights in order to clarify the basis of
public responsibility and legal obligations. These were introduced as individual
claims rights,® with strictly correlated obligations for the public sector. The aim
was also to raise awareness of the needs of certain groups of people, in line with
the European Social Charter on the guaranteed right to independence, social
integration and participation in society. The introduction of strong individual
rights in welfare legislation was a new, previously untried path for Sweden
(Gustafsson 2002).

This can also be formulated in terms of the fact that traditionally social
legislation had been subject to fairly general, goal-oriented legislation
establishing state obligations of varying degrees of precision, which functioned
comparatively well under the welfare state. State responsibility for welfare was
relatively clear. Thus, one way of responding to the uncertainty that emerged in
the mid-1990s, through incipient market-orientation, was to reinforce public
accountability by introducing these individually enforceable rights. And, at the
same time, to introduce clear public obligations. The regulation was intended to
secure the right to welfare provision in a traditional context characterised by the
conventional poles of the rule of law and the welfare state, but now cast in
relation to a growing market orientation.

However, the legal path of LSS rights gradually led to effects that partly
deviated from the original intention, due to the individual characteristics that
were made visible in the efforts to strengthen the social positions of persons in
need of legal support. This went hand-in-hand with inefficiencies in governance,
shortcomings in regulatory oversight, ineffective sanctions, increasing financial
costs and, finally, significant marketisation of assistance services. The
transformation of the societal context and the market-driven welfare system, as

8 In the terminology of W. Hohfeld (1913; 1917) and his analytical scheme, see Gustafsson (2005).
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described above, has taken the individual rights for LSS in new directions that
can be partly explained within the framework of rightification.

LSS constitutes an example of rightification. That is, the effects of LSS can be
explained through the various components of rightification. It is noticeable that
the rights in this welfare area contain an inherent strong tendency towards
individualisation and fragmentation. Despite its intentions, LSS thus contributes
to a type of legal lock-in that does not contribute to “promoting participation in
living conditions and full participation in society,” as stipulated in Section 5 of
LSS (see Gustafsson 2007, but also Backman 2013).

Effects of this contradictory situation are several. For example, the LSS
provisions on the assessment of “good living conditions” (Section 7 of the LSS)
or “basic needs” with regard to assistance compensation (Section 9a of the LSS)
depart from an overall assessment of the applicant's needs and are, instead,
fragmented and quantified to become the subject of calculations in minutes
(with regard to time taken for showering, feeding, supervision, etc.). When
rights are operationalised, they become the subject of routines and are
fragmented both in practice (social security, social services, etc.) and in legal
application. This problem is particularly striking when different measures and
rights are combined in relation to different levels of need and compensation, e.g.
when assistance is to be combined with short-term care outside the home, or
short-term supervision with respite care, and so on.

[t is fairly obvious that individualised social rights have pushed LSS into a
legal straitjacket that does not necessarily promote social participation and
individual empowerment. Rather, the various rights of LSS have, in effect,
become so minute in detail that the assessment of the individual lacks holistic
approach. The individual is left with a jigsaw puzzle, trying to match pieces of
rights together (Gustafsson 2018; 2021). The fragmentation of rights is obvious,
and courts are not able to put the pieces together again. In LSS, as in similar
legislation, of rightification means that the person’s special needs for various
types of interventions are presented and framed in rights terminology. That is,
complex disabilities and difficult problems must, in order to succeed, be
disciplined into a formal and narrow rights framework, which risks capturing
only a limited section of the complexity.

4.3 Discrimination legislation

Anti-discrimination legislation is only one of several measures to counteract
discrimination and promote equality. The Swedish welfare model has
traditionally employed redistributive general welfare policies rather than anti-
discrimination legislation, but the latter has increased in importance over time,
following influences of EU membership and international rights-based
approaches. An ideological shift emphasising individual choice rather than
systemic reform addressing structural inequality, has become more influential
in the transformation of the society, resulting in a turn from universalism and
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redistribution to individual rights and anti-discrimination legislation
(Pylkkdnen 2009; Gunnarsson et al. 2023).

The Discrimination Act from 2009, replacing previous gender equality and
anti-discrimination acts, defines when a behaviour might be considered
discriminatory in a legal sense. This definition does not include all actions and
behaviour that might be perceived as discriminatory (DO 2023:3). The
discrimination grounds are exclusively specified in the Act. The authority which
supervises the discrimination legislation, Equality Ombudsman (DO), conducts
supervision to ensure that the Discrimination Act is complied with. DO may
intervene to ensure that individuals subjected to discrimination obtain redress,
for example, by receiving and investigating complaints. The investigations may
lead to DO requesting discrimination compensation, entering into settlements
or taking proceedings to court. DO is also able to make supervisory decisions, i.e.
opinions on whether an organisation is in breach of the Discrimination Act. Such
decisions are intended to help to clarify what the law entails and contribute to
preventing future discrimination (DO).

Thus, the individual has a right to turn to DO and submit a complaint about
discrimination. In 2022 the total number of complaints concerning
discrimination was approximately 3600. The number increased by
approximately 100 percent between 2015 and 2022. Most complaints concern
discrimination on the grounds of ethnicity and disability. Most complaints are
from these areas of society: working life, education and goods and services (DO
2023:2). The authority has, however, no obligation to investigate the complaints
that are filed. Compared to the number of complaints of discrimination, very few
individuals receive assistance from the Ombudsman in bringing their complaints
before the courts (Svensson 2020b; Gunnarsson et al. 2023). In 2020, the
Ombudsman applied for a summons in three cases. In comparison, in 2019 the
Ombudsman went to court in six cases, and, in 2018, in four cases (Gunnarsson
et al. 2023; cf. DO statistics). The Act also contains preventative measures and
active measures to hinder discrimination in advance but DO, who is in charge of
this responsibility, has been criticised for being inefficient and ineffective (SOU
2020:79). The supervision is mainly performed as information activities and
expectations of voluntary obedience to the law. According to Gunnarsson et al.
‘information activities and expectations of voluntary obedience to the law’
should not comprise the priority for an institution whose task is to take
measures against discrimination (2023).

The enforcement system of the Discrimination Act is inefficient. There seems
to be limited access to justice for victims of discrimination. The Ombudsman’s
supervisory function regarding the duties of employers and educational
institutions to take actions to prevent discrimination seems to be inefficient
(Gunnarsson et al. 2023). The right for individuals to complain is not mirrored
by an obligation to investigate. The prohibition against gender discrimination
has even been considered a facade (Svenaeus 2017). Thus, the individual has
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been given a right which does not really correspond to an obligation to
investigate. As in the other examples, this might be described as formal, but not
substantive, access to justice. It certainly does not appear to be a meaningful
right. In addition, what individuals experience as discrimination is not always
defined as discrimination in law. The result may be described as a fragmentation
of the individual’s situation, one that ignores broader contextual factors and
systems. The increasing emphasis on anti-discrimination provisions is part of a
more general transformation from proactive policies to anti-discrimination law.
The social needs are disciplined into a discursive framework of quasi-rights.

5. Towards a political reform-based idea of social justice
It is clear, as the discussions above illustrate, that the reform-based approach
has given way to a rights-based approach. Examples from other legal fields, for
example, the education system (Novak 2018; Novak and Gustafsson 2020;
Refors Legge 2021; Ryffé 2019), environmental law (Darp6 2021), labour law
(Herzfeld Olsson 2017), tort law (Stenlund 2021; Bengtsson 2021), and social
law (Rennerskog 2021; 2023), all point in the same direction. Rights have taken
a strong foothold, reflecting a consistent response to or outcome of
marketisation and privatisation of the welfare system. The short examples show
how the rightification trend entails an emphasis on an individual’s responsibility
to push their own rights (LLS) or make effective care choices (elder care).
Fragmentation of rights, leading to fragmentation of an individual’s interests by
inserting such interest into the legal form rights take. This risks piecemeal
solutions that fail to respond in a holistic way and weakens state responsibility
for compliance; fragmentation of liability follows (discrimination). This is also a
logical consequence of out-sourcing former state responsibilities to private
profit-based actors. The only way for the single individual to manoevre this state
of affairs seems to be to surrender to the rights-based discourse in order to have
any chance of realizing needs enshrined in the mentioned legislations. The rights
discourse tends towards disciplinary effects to accept the rights-based approach
as the proper way, even when it is fair to ask whether this really is the right way.
This disciplining by rights seems to be enhanced in the post-political post-
welfare system of today, which, in turn, transforms needs into rights as the
proper way to meet individual injustices and personal inequalities.
Consequently, the trend towards rightification also implies a subsequent shift
from the content of legislation that focuses on the distribution or allocation of
welfare goods or services to the person in need, to an emphasis on more or less
strict procedures or due processes for the person in question. This might be seen
as a formalisation of procedure, akin to strengthening access to justice for the
individual, but assumes that he or she has the autonomous capability to engage
in these processes. This goes contrary to the reform based Nordic model, an
approach that rather ensures social protection in the name of political general
welfare systems, and not individual rights.
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Welfare rights in general have been a means to empower and strengthen
social positions of the weak and vulnerable, and to promote participation in
society and enhance the livelihood for the poor. But as social rights gradually
have been subjected to the private sector and played out on the market, they are
no longer guaranteed by the solid welfare state alone. They are cast in a new
setting managed by the market and civil society organisations.

The amplified rights discourse and the use of specific rights does, in effect, not
guarantee individual legal protection. Legal rights alone are not proper means
to handle social problems in the welfare system, and thus are not able to
counteract social injustices. This puts focus, on the one hand, on the proper
definitions of social rights themselves, but, on the other hand, also on the implicit
socio-political functionality they have been burdened with. A critical inquiry of
the functions of rights in the welfare system must also pay attention to the
possible down-sides of social rights (on strategic ambivalence see Golder 2015).
It is, of course, vital to acknowledge the necessity of social rights as tools of real
social empowerment, but it also highlights the need for a conceptual
reconstruction. This reconstruction is due to contemporary transformations,
such as the post-welfare state situation, the re-emergence of civil society, and
the continuing marketization, that in some way or another resonates to
transformations of welfare legislation and the diminishing interest in the Nordic
reform-based approach.

The rights-based approach and processes of rightification aim for
empowerment, but given the limitations of extended individual rights and the
consequences of the abandonment of the universal welfare state model, they
seem to lead to a disempowerment. What should be considered in this context is
how to ensure a process of re-empowerment. Elements of both a reform-based
and a socially critical rights-based approach could serve as a way to better
counteract the negative consequences of a reinforced rights-based approach
based on neoliberal ideology, and ‘marketisation’ of Nordic society. It would
allow for acknowledging the previous characteristics of the Nordic society’s
explicit ambition to achieve an equal society.

To conclude, extended legal rights for individuals do not alone optimise
resistance to inequality or counteract social injustices, in particular, as rights
presuppose individual autonomy, a fully developed judiciary system and
efficient sanctions and remedies to fulfil the legally acknowledged rights. These
presuppositions are lacking, as shown in the three examples above. On the other
hand, extended legal rights might assist to promote social justice, if combined
with reform-based measures. This implies that the discourse of rights itself must
be brought back to the political, i.e. in the sense that the underlying values,
interests, power relations and societal contexts behind rights are clarified in the
political agonism that, for example, Chantal Mouffe envisaged. In other words,
the basis and limits of rights must be evaluated considering a political reform-
based idea of social justice.
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